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This is an appeal for a variance in the alternative in connection with the Appeal of
Decision. The property owner, Amy L. Eastman, does not concede that this lot is subject to any
discretionary zoning approvat for her proposed activities, but because the Zoning Commission
and the Zoning Enforcement Officer believe otherwise, she respectfully requests that the Zoning
Board of Appeals determine and vary the application of the zoning regulations in harmony with
their general purpose and intent and with due consideration for conserving the public health,
safety, convenience, welfare and property vatues solely with respect to this parcel of land where,
owing to condilions especially affecting this parce! but not affecting generally the district in
which it is situated, a literal enforcement of such regulations would result in exceplional

difficuty or unusual hardship so that sabstantial justice will be done and the public safety and
welfare secured.

Specifically, this parcel, as shown on the attached plan, contains a substantial area of rock
outcrop that preciudes the orderly development of the lot for its single-family residentally use.
The rock oulcrop is a unique, patural feature, not typically found on other lots in the area. Amy
Eastman did not create the exceptional difficulty or unusual hardship. It came with the land. The
presence of rock is a proper basis for the granting of a variance. See Rodensteinv. Board of
Appeal of Boston, 149 N.I5.2d 382, 337 Mass. 333 (1958). https://tunyurl.com/rockvariarice

‘The requirements for graniing a variance are described generally in Rathkopf’s Law of
Zoning and Planning:

57:13. Generally: Hardship and practical difficulty

The function which a board of appeals is most often called upon to exercise 1s the
power to pass upon applications for variances. The statutory standards for the exercise of
that power are expressed in different ways; most states follow the language of the model
state enabling act, which refers only to cases of "unnecessary hardship” without mention
of cases of "practical difficulty."! However, sitvations in which practical ditficultics
appeared have been found by the courts to present the hardship and have been decided

! Standard State Zoning Enabling Act §7, reprinted in Vol. 5. However, the enabling acts
of some states refer to "difficuity" as well (e.g., New York, Delaware, Utah, and North
Dakota). The Pennsylvania Supreme Court delines “unnecessary hardship” in the confext
of use variances as being “established by evidence that: (1) the physical features of the
property are such that it cannot be used for a permitted purpose; or (2) the property can
be conformed for a permitted use only at a prohibitive expense; or (3) the proper(y has no
value for any purpose permitted by the zoning ordinance.” Marshall v, City of
Philadelphia, 626 Pa. 385, 97 A.3d 323, 329-30 (2014). The Supreme Court of Alabama
holds "An 'unnecessary hardship® sufficient to support a variance exists where a zoning
ordinance, when applied to the property in the setting of its environment, is 'so
unreasonable as to constitute an arbitrary and capricious interference with the basic right
of private property.™ McQuitlin Law of Municipal Corporations (3d ed.) §25.167. x
parte Chapman, 485 So. 2d 1161, 1162 (Ala, 1986) (citation omitted).

See generally Variances Ch 58 at §§58:5 to 58:8, infra.




under that rubric. While the hardship involved in being unable to use property for a
specific permitted use which is particularly desired to be made of the property—because
collateral regulations pertaining to the size of the loi, or the bulk ov location of structures
thercon, cannot be complied with——may not be the same kind of or as severe as the
hardship incurred where no permitted use may be made of it, frustration of the owner's
otherwise lawful intentions may well constitute hardship. Not all hardship is based
entirely on financial loss.”

Practicat difficulty and hardship tend to overlap.’ The Supreme Court of New
Jersey has pointed out that there is no practical difference between the two concepts:
"where 'peculiar and exceptional practical difficulties' exist, so logically does undue
hardship."* A Delaware trial court judge described one way of differentiating the two:

A variance from a setback requirement is an area variance that addresses the
exceptional practical difficulty in using a particular property for a permitted use.
An exceplional practical difficulty is present where the requested dimensional
change is minimal and the harm to the applicant if the variance is denied will be
greater than the probable effect on the neighboring properties if the variance is
granted. An applicant for a special use variance bears a heavy burden of showing
unnecessary hardship, since it is recognized that a prohibited use, if permitted,
would result in a use of the land in a manner inconsistent with the basic character
of the zone, The “unnecessary hardship” test is more burdensome (o overcome
than the “exceptional practical difficulty” test.’

? 347 Homphrey Street, LLC v. Board of Zoning Appeals of City of New Haven, 160
Conn. App. 214, 125 A.3d 272 (2015) (economic hardship alone is insufficient to
support a variance); Chambers v. Smithfield City, 714 P.2d 1133, 1135 (Utah 1986)
(hardship is not demonstrated by economic loss alone. It must be tied (o the special
circumstances, none of which have been proven here.): see also Vinson v. Medley, 1987
OK 41, 737 P.2d 932 (Okla. 1987).

* Loyola Federal Sav. and Loan Ass'n v. Buschman, 227 Md. 243, 176 A.2d 355, 358-59
(1961) (citing this treatise 3d ed.).

1165 Augusta Street, Inc. v. Collins, 9 N.J. 259, 87 A.2d 889 (1952). And sce generally
Vartances Ch 58 at §§58:5 to 58:8, infra.

Conunecticut. Jersey v. Zoning Bd. of Appeals of City of Derby, 101 Conn. App.
350,921 A.2d 683 (2007) (overruled by, E and F Associates, LLC v. Zoning Bd. of
Appeals of Town of Fairfield, 320 Conn. 9, 127 A.3d 986 (2015)), (holding that Zoning
ordinance cannot preempt state statute on hardship required for dimensional variance).

" Riker v. Sussex County Board of Adjustment, 2015 WL 648531, *2 (Del. Super. Ct.
2015) (cilations omitted),




All that Amy Eastman wants to do is break up the rock outcropping by mechanical
means. No blasting will be used. She will take this broken up rock and soil around it and
regrade the lot to make it usable. Some rock will be used to make stone walls, typical of the
New England landscape, just as farmers did centuries ago. Some rock will be used for stone
foundations of new accessory structures. No rock or will be brought onto the properties. No rock
or soil will be removed from the properties. There will be no impact on the neighborhood from
trueks coming to and going from the properties.

Breaking up the rock outerop and regrading will enable Amy Eastman to create play
areas of her children, construct as-of-right accessory uses such as a gazebo, a woodshed, and a
barn. The removal of the rock and regarding with the soil will make it possible for Amy
Eastman to make economic use of hex residential propetlies. The use is and will remain single-
Family residential. The use before and after the work will be consistent with the zoning
classification. The work will improve the property and enhance values in the area.

What Amy Eastman requests in this variance is exactly what scores of lot owners and ot
developers, maybe hundreds of them, have done in town for decades with no approvals required.
It 1s not a mining operation and it is not a commercial venture. Amy Eastman owns a single-
family residential lot and wants 1o use it for that purpose only.

Amy Eastman is amenable to conditions on the approval of a variance including hours of’
wotk Monday to Friday from 7 AM to 6 PM, 7 AM to 5 PM on Saturday and no work on
Sunday. She also agrees to atlow the town zoning officer to inspect the work.

;)




TOWN OF SOMERS
Oftice of Zoning Enlorcement
600 Main Strect
Somers, CT 06071

CEASE AND DESIST ORDER

Apil 16, 2020
VIA: Certified and Regular Mail

Amy L. Eastman
40 Hallie Lane
Somers, CT 06071

RE: 42 Hallic Lane, Somers, CT
Dear Ms. Hastman,
Please be advised that you are found to be in violation of the Somerts Zoning Regulations as follows:

§ 214-5. Applicability; conformity with regulations required; prohibited uses. [Amended 6-3-1991,
cffective 6-17-1991}

‘The regulations set by this chapter within each disttict shall be minimum regulations and shall apply
uniformly to each class or kind of structure or land, and particularly provided that no land, building, structure
oz premises, or patt thereof, shall hexealter be used or occupied, and ne building or part thereof or other
structuce shall be erected, constructed, reconstiucted, extended, enlarged, moved or altered, except in
conformity with all of the regulations herein prescribed for the zone in which it is located. Uses that ate not
expressly permitted ace prohibited.

ARTICLE XI1 Earth Removal and Filling

3 214-66 Purpose,

The putposes of this article are to preserve a cover crop on the land, to prevent exosion and to control any
excavation or [lling opecations that may create a safety or health hazard to the public or the neatby property
‘ownus o be dettimental 1o the imunediate neighborhood or to the Town of Somers.

§ 214-67 Special use pesmit cequiced.

No excavation or removal of sand, gravel, clay, soil, humus, quatty-stone, rock or other earth matetials and
no filling of land shall be allowed in any zone without a special use permit, except as heveafter provided.

§ 214-65 Excmptions.

A special use permit shall not be required for the necessaty and incidenml excavation or removal of 1,000
cubic yards or less of material on or from a lot or pateel, or For any filling activity, only i such activity occurs
in connection with ane of the following;

A, A bona fide construction or alteration of & struclure for which a zoning permit or special use permit has
been issued and the amount of material o be removed o filled has been approved by the Conunission.
Topsoil or loam may only be removed to the extent necessary o allow permitted building or other
conslruciion activities. Such topsoil or loam shall be rerained on the property and shall be re-spread on
the property following the completion of consttuction activities. Such topsofl and loam shall then Le
resceded or otherwise stabilized to prevent evosion. Topsoil or loam may be removed from the propecty
only if the applicant demonsteates to the Zoning Commission that such matevials cannot be practically
reused on the property.

B, 'The landseaping of a lot having one ox more existing structures.




C. Noemal agticaltural operations.

B, The construction of ponds for agricultural ox conservation purposes, provided that the material
removed is left on the site, that the excavalion or consttuction does not alfect any watercoutse or
wetlinds drainage ar Bow and will not cavse soll erosion or sedimentation problems and that any other
state or municipal petmits tequiced for such activity have heen issued.

o A bonded or otherwise secared subdivision approved by the Planning Commission.

§ 214-69 Site plan requirements,

1n addition to any other requicements fog site plans wnder these tegulations, the site plan for an excavation,

removal oy filling activity shall include the following infornation:

A Loeation of avea 1o be excavated or filled and proposed commencernent and completion dates.
B. A detailed starement of the natre, extent, timing and purpose of the opetation.

€. Depth of existing topsoil at various locations.

D, Depths to water able before and after the operadon,

E. Proposed truck routes. Access and egress to and from the property must be at least 100 fret fvom side
and rear lot lines.

F. Proposed truck civculation within the propesty.

G.  Existing and proposed deainage on the premises,

H.  Preposed measures for control of runoff, sofl erosion and sedimentation.

[ Existing tepographic contour lines on the premises and proposed final conton lines resuldng from the
intended exeavation, removal or filling, shown on a map, draws to sealte of not more than 40 feet to the
inch, and with contour intetvals of no greater than five feet. Contour lines must be shown for alt areas
within, and within 100 fect of, the site of the proposed excavation, semoval ot filling,.

1. Al existing buildings or structures on the site and sny buildings, stmctures or vses being applicd for.

1. Surrounding propettics and slreets,

§ 214-70 Issuance and renewal of special use pegmit,

Ao The Zoning Commission may issue or tenew a special use permit for excavation, removat ot filling
operitions fnvolving eacth products ancd shall establish an expitation dale for any special use permit
issucd pursuant to this azticle which shall not exceed one year from the date of issuance. This speciat
use permit shall be filed in accordance with § 214-102H(6) of these repulations prior to commencement
of any operations.

B, The Zoning Commission may rencew a special use pexmit if it detetmines that the opetation, as castied
o1, is in complianee with these regulations and with any and a1l conditions set forth in the permit. No
special use permit shall be renewed until the Comission or its authorized ageni has inspected the work
uhder the previous permit. A project may be divided into stages and approval shall be required by the
Conunission before each stage is undertaken if deemed necessary or desirable by the Zoning
Commission. {Amended 4-16-2001, effective 5-12-20(1)

C. No special use permit shall be issued or rencwed putsuant o this acticle unless the following conditions
are met:

{I) The activity shall not result in the creation of any sharp declivities, pits or depressions, soil erosion, soil
tertility problems or peemanently depressed land valucs, or create any deainnge or sewage problems or
ather conditions which would impair the use or reuse of the property or neighboring property in
accordance with these Zoning Regulations or which would create a nuisance,

(2)  The activity shall be in harmony with the general purposc and inteat of these regulations and shall not
have an adverse aftect on any existing or potential sueface water ot groundwater supplics,

(3} The premises shall be exeavated and graded in conformity with the proposed plans as approved.

(8 During the period of excavation and removal, adequate barricades and/or woven Fences with middic
posts, four feel in height, shall be ceccted for protection of vehicles and pedestians.

(5} No heavy equipment other than (or digging, leveling, loading and carting excavated material shall be
uscd on the site, and no waterial shall be processed on the site, unless pecmission, i writing, is st
obtained from the Zoning Cominission,

(6) Atall stages of operation, proper drainage will be provided to avoid the oceurtence of stagnant water
and to prevent interference with and contamination of surface water and groundwater.

() Duting and after the excavation, removal or filling, the site shall be cleaved of delaris.
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St and seditnent shall not be permitted to run off the site and settdernent. basins shall be used o control
sedimentation.

Al arable soit from any excavation ok [l avea shall be set aside and cetained on the premises, and shall
be respread over the affecied area and permanendy seeded upon completion of the entire operation or
any pust thereof,

Unless a plan for removal is coordinated with the ownet of an adjacent teact and approved by the
Commission, no sctivity involving or refated to the removal of earth matetials o the filling of land shall
he conducted nearer than 100 feet from any property line, If the fial prade of any cxcavated ot filled
avea will be below the established elevation of a strect, no activity involving or related 1o the removal of
carth materials or the flling of land shalt be conducted neaver than 100 feet from such street line. Such
prohibited activitics include, but are not lirited Lo, excavation, removal, stockpiling and clearing,
Measucement shalt be made from the property line or: sireet line, s appropriate, to the nearest point of
such pemoval, [lling or other actvity, [Amended 6-15-1998, effective 7-1-1998]

In arens in which the natueal vegetation within any such one-hundred-foot buffer acea is not, in the
apinion of the Commission, sufficient to provide screening of adjacent propertics ot streets from dust,
notse, crosion, deainage or other potential problems arising from the activity, the Commission may
require that suitable plantings or other sceeening be provided by the applicant.

Notwithstanding the foregoing provisions, the Commission may allow any buffer avea to be crossed by
a driveway or other accessway not to exceed 28 feet in width and as close to 907 through the buffer area
as possible il such access is necessary to allow the conduct of the proposed activity, or if it would be
mote teasonable and prudent than any altetnative access. The length, cost, location and othet
characteristics of any alternative access may be considesed by the Commission in determining whethex
such access would be more reasonable or pradent.

Earth products removal opetations shall nor be permitted to exeavate to a depth any closer than five
fect above the site’s high-water table,

Propes measures shall he twken to minimize the generation of dust on access roads or driveways, and to
minimize the nuisance of noise, flying dust and rocks, both on and off the premises, including any
nuisance cresred by tracks hauling away or delivering inntecial, 1IF considered necessary by the Zoning
Commission, a limitation may be plced upon the stockpiling of excavated or Bl material. Local streets
shall be kept clean by the permittee of the bank at all times.

Upon comipletion of an approved operation, the final grades in any aves excavated ot filled shall not e
steeper than three to one (3:1), horizontal to vertical, or whatever lesset slope is necessary to maintain
stability undeu particular soil conditions, and this agea shall be covered with not less than six inches of
topsoll, and, unless put under cultivation, it shall be treated with cwo tons of lime per acre, 1,000
pounds of 10-10-10 fertilizer per acre and pesmanently seeded. A permanent grass wixture and/or trees
spaced apact not more than seven feer on center shall be planted on the re-seabilized aren. These plans
shall be referved to the Tolland County Seil Conservation District for recommendations.

Machines and trucks working in, to and from the pit area shall be properly muftled and covered at all
tines.

Al tracks shall be required to take the shottest distance to n state road.

Topsoil ot loam shall not be semoved from any properiy except in accordance with § 214-68.

The site will be subject to continnously conform to the State of Connecticut Guidelines for Soil Exosion
and Sediment Conteol, as amended.

§ 214-71 Blasting; operation standards and hours.

Al

Blasting for the removat of eacth products shall not be permitted unless weitten approval is pranted by
the Zoning Commission and any othex local or state agency having jurisdiction over blasting opetations.
Anapplicant for any activities involving blasting shall be requived to show that rhe blasting will not
canse a nuisance ot damage to neatby property.

At no tme shall more than one undivided atea, which acen shall not exceed three acres in size, be
opened within the lot, it being the intent of these regulations that the remainder of the lot cithee shalt be
undishubed Jind or shall have been restored or stabilized in accozdance with § 234-70C(13). Boundary
stakes shall be maintaived aall times for the puipose of inspection for compliance.

No exeavation or (iling shall be permitted within 50 feet of 4 wetand or watercourse unless the
applicant demonstrates that such excavation oy filling will not adversely affect the water quality of such
wetlands or watercourse or cause erasion of or sedimentation into such wetland ox wateecourse. The




applicant should be aware that 2 pesmit from the Somers Conservation Commission may be requited ju
such cases,

D.  Nao activity connected with any excavation, removal ot filling operation may be undertaken on any
Sundlay or any legal holiday; og eatticr than 7:30 a.m. nor continuc after 5:30 {-m. Mondhy through
Friday; or catlier than 8:00 a.m. not continue after 12:00 noon. on Saturday. No processing of eacth
products shall take place on Satuidays. Processing of earth products in cases of emerpencies may be
granted by special petinission of the Zoning Commission.

1% Asa condition {or pranting a special use permit, the Zoning Commission shall decide on the total
number of scres to be excavated and the depth of the opeation,

E. Filling opetations shall be cirtied on in such a mannet as to prevent the breeding or hachoring of
inscets, rats or othet vermin, and 'to prevent the taansport of fill or excavated matexdal, or any waste ot
debyis, off the premises by wind, water or other canses.

G, No amshing or sepataling operations shall be permitted unless, alter a public heating is held, written
approval is granted by the Zoning Commission.

H.  Failore to mect any tequicement shall bax the issuing of a peemit, regardiess of whether such failure was
caused by the applicant, any predecessor in title or any other person.

It is my understanding, and under the ditection of our Town Attotney Carl Landolina, this
regulation applies to excavation by any method, including blasting and/or jackhammering.
An application was submitted on January 2, 2020 for a Special Use permit from the Zoning
Coimmission

To date, due to the COVID-19 pandemic, the Zoning Commission has not scheduled a public
heating for your application, therefore, NO excavation shall be done. Concetas have been brought
to the Town’s attention regarding on-going excavation, noise, possible éacth removal and heavy
equipment entering and cxiting the propexty.

You ase heteby ordered to cease and desist the activity identified as a zoning violation upon
teceipt of this Ordee. Your failure to do so will sesult in further enforcement action. Connecticut
General Statate Sec. 8-12 anthorizes the institution of a lawsuit to enforee the zoning regulations
and provides for the assessment of fines, penaltics and costs.

You ninay appeal this Order to the Somers Zoning Board of Appeals in accordance with Scction 8-7
of the Connecticut General Statutes. The appeal shall be filed with the ZBA in the Land Use Office
located in Town Hall, 600 Main Street, Somers, CL. ‘The appeal shall be filed no later than 30 _days
after your receipt of this Order. Tailure to appeal this Osdet or cortect the violation within the
timefiame prescribed herein will result in the teferral of this matter to the Town Attowmey for legal
action,

Should you wish to discuss this matter in more detail, please contact the Tand Use Office diveety.

Best Regards S
T .
(£ C’((cg /‘Qﬁz /

WS oeitily ¥ ’,_,...;.v—..__,.,__\
Jendifer Rof, czz0 (/
Zaoning Iinforcement Officer

Ce: Atrorney Carl Landoling, Town Attorney
Attorney John Patks
C.G. Bud Knott, Jt., Fiest Selectman
Jill Conklin, Zoning Commission Chaic
Jeffrey Bord, Ditector of Land Use




The Law Offices of John H. Parks

352A Billings Road, Somers, CT 06071 » Phone: 860-749-0797 « Fax: 860-749-0453

Via Tavgai Only

T3t Conklin, Chairpersen
Zoning Commission
Town of Somers

600 Main Siree(

Somers, CT 06071

Re: Withdrawal of Special Use Permit Applications, 40 and 42 Hallie Lane
Dear Chaireerson Conklin,

Amy Eastman, the applicant for the two above-referenced Special Use Permit (SUP)
applications, withdraws her applications.

At the time they were submitted, we were unaware of the pattern and practice of the
Zoning Commission (Commission) and thie Zoning Enforcement Officer (ZEO) with regard (o
the excavation, removal, and filling of rock and soil on parcels where no material is brought into,
or removed from, the property.

After receiving the Town Attorney’s opinion letter of February 11, 2020, we underlook a
review of the Semers Zoning Reguiations (Regulations), the case law in Connecticut, and most
imporizntly, the pattern and practice of the Commission and ZEO with regard to excavation,

. . . 4
remuovael, and Dilise,
5

"Wa engan

:gaged Dwight Merriam for his opinion and assistance in our review and
investigation. s opinicn letter and stupporting atfidavits are enclosed.

W have concluded that no SUP is required for the work currently underway on the two
Jors frwas unnecessary and, indeed, mmpermissible {for the applicant to make SUP applications
for this work, The Regulations, case law, and consistent pattern and practice of the Commission
and ZE0 with regard to property owaer, excavaling, removing within the limits of their
property, and filing as part of landscaping. where no material is brought into, or removed from,
the property leads to but one conclusion: ey Lasiman’s work in breaking up rock and
¥ P oo ber twe dots s us-of-right and not subject to any SUP requirements under your
as you have consistercly irderpreied and applied them.

L7

Regulation

Y yours,

Pararks

Licensed in Conpecticut & Massachusetts




Enclosures

Copy to (w/encls.):

Jennifer Roy, Somers Zoning Enforcement Officer




DwWIGHT MErRRIAM

Attorney at Law
80 Latimer Lanc
Weatogue, Connecticut 06089
dwightmerriam@gmail.com
860-051-7077

April 29, 2020

John . Parks, Esq.

Law Office of Joln H. Parks
352a Billings Rd

Somers, CT 06071-2022

Re: Amy Eastman, 40 and 42 Hallie Lane, Somers, Connecticut,

Dear fohn:

On behalf of your client, Amy Eastland, owner of the above-referenced lots (40 Hallic”
and *42 Hallie™), you have requested my review of the Town of Somers Zoning Regulations
("Regutlations™) to determine what permits are required pursuant to the Regulations to cxcavale
rock and soil on 40 Hallie and 42 Hallie, where the rock and soil are not removed rom either one
of the lots, but are retained and utilized in sculpting the landscape and constructing stone walls.
As part of this review, you have asked me to comment on the opinion by Sowmers Town Atoracy
Carl Landolina, dated Februacy 11, 2020 (“Town Altorney’s Opinion Letter™).

This is a limited opinion in that it is restricted to a review of the Regulations, Connecticut
casc law, and the pattern and practice in the Town of Somers with regard the excavalion of rock
and soil, in the context in part of the Town Attomey’s Opinion Letter.

L express no opinion as o what permits and approvals are required il blasting is usced. |
also cxpress no opinion as to inland wetlands and watercourses, 1 note that you have informed
e that no wetlands approval is required as all of the proposed activity is outside of regulated
wetlands and watercourses and associated upland review arcas and that appropriate soil erosion
and sedimentation controls have been designed by a registered civil engineer and will be
implemented, '

Background

[t 1s proposed to break up rock outcrops atl 40 Hallie and 42 Hallie through mechanical
means or by blasting and to independently regrade the two lots with the broken rock and other
soll excavated in the process of breaking up the rock. It is estimated that over 1,000 cubic yards
of earth products will be excavated and regraded on each of the two lots. 42 Hallie is
approximately 40 acres and has the largest avea of rock outcrop, a substantial portion of which
would be used to construct stone walls on the property typical of the historic farming landscape
n Somers. The same work would be undertaken at 40 Hallie. The regrading on both lots is in




suppart of plans to ullimately construct as-of-right accessory uses. 40 Hallic is in the Residential
A-1 Zone and 42 Hallie is in the Residential A Zone.

I the summer of 2019, the Town of Somers Zoning Enforcement Officer (“ZI30™) issued
a cease and desist order alleging that the breaking up of the rock outcrop and retention of the
material on-site either required certain zoning approvals, specitically a Special Use Permit
("SUP™) (40 Hallie), or was wholly prohibited (42 Hallie). The ZEO later withdrew the cease
and desist order for reasons not relevant to this opinion.

The Regulations

Relevant Provisions

§ 214-4 Definitions.

For the purposes of these regulations, the terms, phrases and words listed below have the
meanings thercafter stated;

ACCESSORY BUILDING OR STRUCTURE
A supplemental building or structure, the use of which is subordinate or incidental to that of

the principal building or structure and which is located on the same lot or a contiguous lol
under the same ownership.

ACCESSORY USE
A use of land, or of all or a portion of a building or structure, which is subordinate or
incidental to the principal use of the Jand, building or structure and which is located on the
same lot as the principal use or on a contiguous lot under the sarme ownership.

EARTH REMOQVAL

Removal of any kind of soil or earth malter, including topsoil, sand, gravel, clay, rock or
simitar material, or combinations thereof. :

Article VI
Accessory Uscs
§ 214-38 Use; location; height vegulations.
A, Accessory structures cuastomarily incidental to any use permitted herein arc allowed,
provided that such accessory structures shatl not include any advertising signs, signboards

or posters, except for small announcement signs or a farm name as provided under §§ 214-
57 and 214-58.

B. Anaccessory building, including those attached to a main build ing by mcans of a
breezeway or a roofed passageway or other connection, shall not be used tor residential

purposes, except as specifically provided elsewhere in these regulations.

C. A bam, stable or garage may be erected to the same height limits as the main building.
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D, Accessory buildings on a residential Jot may include private garages in which nol more than
one space may be occupied by a commercial vehicle.

Article X1
Earth Removal and Filling
§ 214-66 Purpose. ‘
The purposes of this arlicle are to preserve a cover crop on the Jand, to prevent erosion and to
control any excavation or filling operations that may create a safety or health hazard to the public

or the nearby property owners or be detrimental to the immediate neighbarhood or to the Town
of Somers,

§ 214-67 Special use permit required.

No excavation or removal of sand, gravel, clay, soil, humus, quarry-stone, rock or other earth
materials and 0o filling of land shall be allowed in any zone without a special use permit, excepl
as herealter provided.

§ 214-68 Exemptions.

A special use permit shall not be required for the necessary and incidental excavation or removal

ol 1,000 cubic yards or fess of material on or from a lot or parcel, or for any filling activity, only

if such activity occurs in connection with one of the following:

A. A bona fide construction or alteration of a structure for which a zoning permit or special use
permit has been issued and the amount of material to be removed or filled has been
approved by the Commission. Topsoil or loam may only be removed to the extent necessary
to allow permitted building or other construction activities, Such topsoil or loam shall be
retained on the property and shall be respread on the property following the completion of
construction activities. Such topsoil and loam shall then be reseeded or otherwise stabiltzed
to prevent erosion. Topsoil or loam may be removed from the property only if the applicant
demonstrates to the Zoning Commission that such materials cannot be practically rcuscd on
the property.

- The landscaping of a lol having one or more existing structures. ...

- A bonded or otherwise secured subdivision approved by the Planning Commission.
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§ 214-98 Area, yard and bulk regulations; permitted uses and accessory uscs,
B. Schedule of Permitted Uses.

Schedule of Permitted Uses

Primary Uses Districts

A A-1 B




Schedule of Permitted Uses
Primary Uses _ Districts

7. Removal of earth products N Su SuU SU

C.  Schedule of Permitted Accessory Uses.

Schedule of Permitted Accessory Uses

Districts
Permitted Accessory Uses A A-1 . B
R Accessory uses and structures in accordance with X X X
§ 214-4, Article VI, §§ 214-92 and 214-93 and this
section

tnterpretation of the Resulations

A fair reading of the Regulations requives defining terms not expressly defined:
excavation, removal, and filling. The meaning of these ters is determined by the usc in context
and how the Zoning Commission (“Commission”) and ZEO have applied them. Case law in
Connecticut and elsewhere is not particularly helpful. Dictionary definitions may aid in
determining common meaning.

“Excavation” is defined by Merriam-Webster to include “to dig out and remove,”

N . . D
“Remove,” again lumning to Merriam-Webster, connotes taking away: “to change the jocation,
position, station, or tesidence of” and “to move by lifting, pushing aside, or taking away or oft.”
To dig out rock and soil is to excavate but excavate also includes removal and removal requires
that the materiat be taken away. 1t is not “taken away” under the facts of this activity because it

_ ) Y )
remaims on the lot.

“Filling™ is defined to describe, again following Mertiam-Webster, “something used to
fill a cavity, container, or depression. ™ Sculpting the landscape to prepare it for the placement of
permitted accessory slructures, such as stone walls and outbuildings, including barns, is not
filling a cavity. )




Whete the Town Attorney’s Opinion Letter misses the mark in applying these
commonly-held definitions is in the context of the reguiatory scheme itsell’

First, § 214-98.B.7 “Removal of Barth Products” can only mean an excavalion leading to
the transpart of materials off-site. The provision does not apply to the proposed activity at either
40 Hallie or 42 Hallie because there is no removal and in both instances the work is an integral
part of undertaking one or more of the emunerated accessory uses allowed as-of-right, namely,
preparing the fandscaping by scul pling to enable construction of accessory structures.
Consequently, it is my opinion that this section does not apply to the proposed activity of rock
and soil excavation on both 40 Hallic and 42 Hallie,

The Towr Attoxney’s Opinion Letter concludes that there can be no excavation on 42
Hallie, even with a Special Use Permi, as he argues is required for 40 Hallie, because “Removal
of Earth Products™ is not a permitted use.

The Town Attorney’s Opinion Letter states that Article XIT is controlling. Article X1
includes:

§ 214-67 Special use permit required.

No excavation or removal of sand, gravel, clay, soil, humus, quarry-stone, rock or other
carth materials and no filling of land shall be allowed in any zone wilhout a special use
pernut, excepl as berealter provided.

The “hereafter provided™ is a 1,000 cubic yard exemption from the Article XII Special
Use Permit (“SUP™) requirement only. The Town Attorney’s Opinion [etter makes this clear in
stating that: “Specitic language as to how each use is regulated is found in the particular sections
regutating those uses.” (emphasis added).

The 1,000 cubic yard exemption is not a general exception trom the rest ol all of the
requirements of the Regulations. It only applies, in the view of the Town Attorney’s Opinion
Letter, to Article X1I. Pursuant to § 214-98.8.7, an SUP is not permitted [or any “Removal of
Earth Products™ in the Residential A Zone. The Town Attorney’s Opinion Letter equaltes the
excavation referred to in § 214-67 “No excavation or removal” with § 214-98.B.7 “Removal of
Earth Products.” They are one and the same in the Town Attorney’s Opinion Lefter: excavation
and removal and filling are all part of any activity that involves any movement of carth products.

This conclusion is facially untenable because it would not permit rock and soil in any
amount o be excavated in the Residential A Zone under any conditions. This logically cannot
be wue. The illustvation, argumentum ad absurdum, is that a homeowner who digs a post hole in
the Residential A Zone violates the Regulations. Because the Town Attorney’s Opinion Letter
states that Article X1 controls, there is no potential exemption [rom the SUP that is not
periitted regardless in the Residential A Zone, even for excavation, removal, and filling under
1,000 cubic yards.

Second, if it does not apply to the excavation of carth products in the Residential A Zone
where the work is either in furtherance of initial construction or subsequent improvements afier-




the-fact, e.g. as-of-right accessory uses, then it does not apply in the Residential A-1 Zone either,
where the excavated material is retained on-site.

The only way that § 214-98.8.7 “Removal of Barth Products” makes sense is if the
principal use is the mining of carth products for transport and sale of-site. If it were otherwise,
the same Special Use Permit requirement and exemplions would necessarily apply in all zoncs.

Sculpting of the Jandscape with excavated carth products oti ginating on site is not [illing,
especially so under the facts of 40 Hallie and 43 Hallic where there are no cavities being filled
and the rock will be used for stone walls.

Finally, Article XTI Earth Removal and Filling, § 214-66 Purpose, is precatory and in ho
way controlling in defining the subsequent terminology vsed and applied in Lhe regulatory
provisions.

Estoppel

Case law in Connecticut and nationally is unhelpful to both the Town and the property
owner in interpreting these definitions and the Regulations. Common dictiona ty definitions give
some indication of what they should mean. In this instance, however, we fortunately have
overwhelming, compelling, and incontrovertible evidence of what the definitions mean and how
they are interpreted by the Commission and ZEO and applied under the Regulations.

Eunclosed with this opinion ace affidavits of a civil engineer and a former Somers town
planner. Their sworn statements are based on a combined expetience in lown of more than hall a
century. They desctibe the scores and perhaps hundreds of individual lots and numerous
developments over many years where the Commission and the ZEO have consistentl y treated
excavation, removal, and filling of over 1,000 cubic yards on individual lots as unregulated
activities, where the material has been retained on the lots. )

This patiern and practice not only adds meaning to the definitions and their use in the
Regulations, but it makes sense in the regulatory scheme intended to address mining for profit
and massive undertakings involving large volumes of material hauled into sites and removed
over town highways in caravans of large dump trucks.

My opinion, based on the enclosed swomn statements and the common law of cquitable
estoppel in zoning in Connecticut, See e.g.. West Hartford v. Rechel, 190 Conn. 1 14,459 A.2d
1015 (1983) (municipality could be estopped from enforeing its zoning regulations because ol a
long-standing paitern of unchallenged conduct), is that the ZEQ is estopped from requiring any
zoning approval of the proposed excavation, removal, and filling on 40 Hallic and 42 Hallie

because the longstanding pattern and practice has been to allow such activities to be conducted
as-of-right,

And even if the formal requirements for equitable zoning estoppel were not mct, though |

believe they ave readily demonstrated, the pattern and practice followed by the Commission and
ZEQ serve to define the otherwise-not-defined terms that some might arpue are ambiguous. In
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short, my opinion is that “excavation” does not include breaking up rock and digging up soil if
the material remains on the site, “Removal,” in my opinion based on this pattern and practice,
only refers (o rock and soil taken from the site, not material remaining on the property. Finally,
“filling,” in my opinion, means to place rock and soil in evident holes and in below-grade
depressions of some depth, and does not include sculpting for turther development of & sile,
where no material is brought in from elsewhere.

Sicerely,

&

v
(

Dwight Merriam

Enclosures




STATE OF CONNECTICUT )
COUNTY OF TOLLAND ) ss.
TOWN OF SOMERS ) APRIL 24, 2020

AFFIDAVIT

COMEES NOW Patrice Carson being first duly sworn, under oath, and states that the
following information is within her personal know ledge and belief:

1. | was the first Town Planner in the Town of Somers, Connecticut.

2. My resume includes the following:

a. Bachelor of Arts in Geography/Urban Studies-University of Connecticut
b. Managers in Government — University of Connecticut

¢.  Ameiican Institute of Certified Planners

d. Connecticut Association of Zoning Enforcement Officials

¢. Connecticut Chapter of the American Planning Association

f. International City/County Management Association

g Town of Somers Planning Department

h. Town of Coventry Planning Department

.. Pioneer Valley Regional Planning Commission

3. F was the Town Planner in Somers from September 1987 through June 2009,

4. As the Town Planner my work entailed, among other thmvs reviewing subdivision
applications with:

oS ]

The Somers Town Engineer

b. The Somers Town Attorney

c. The Somers Zoning Enforcement Officer
d. The Somers Wetland Enforcement Officer
e. The Somers Town Sanitarian

f.  The Somers Planning Commission

g. The Somers Zoning Commission

h. The Somers Wetlands Commission

1. The Somers Zoning Board of Appeals

J. Various town officials

k. Various county and state officials

I. Various local developers and builders

m. Subdivision applicants
n. Subdivision applicants’ surveyors
0. Subdivision applicants” engineers




p. Subdivision applicants’ soil scientists
q. Subdivision applicants’ attorneys

5. As Town Planner I became knowledgeable of:

a. Somers Zoning Regulations

b. Somers Subdivision Regulations

c. Somers Inland Welland Regulations

d. Various land usc state statules

Various land use regulations

Various land use cases

Various land surveying laws, terms and functions

Reading and understanding survey plans

Reading and understanding engineering plans

Reading and understanding wetlands plans

k. Blasting contractors

L. Requirements relative to blasting of various types of ledge and rock relative to
subdivision coustruction

m. Local landscaping projects

n. Tield visits to subdivision construction sites

0. Town Attorney opinions issucd regarding the interpretation of the Somers
Zoning Regulations in a variety of situations

TR oo

7. For the majority of the time [ was Town Planner, [ also was a resident of the Town of
Somers. After 2009 1 continued to be a resident of the Town of Somers and [ am a
resident of the Town of Somers to this day.

8. In my capacity as Town Planner, | became familiar with ARTICLE X3 of the Somers
Zoning Regulations, §§ 214-66 to 214-76.

9. During my tenuve as Town Planner, | attended the Somers Zoning Commission
meetings.

10. During my tenure as Town Planner, the Staff of the Land Use Departinent as well as
the members of the Somers Zoning Commission referred to Special Use Permits issued
pursuant § 214-67 as Gravel Permits and the regulation of Gravel Permits was the onl y
time that section of the Somers Zoning Regulations was used.

'l During my tenute as Town Planner, T attended and/or was involved in all of the
Gravel Permits granted during that time period.

[2. T am aware that some of the Gravel Permits granted during my tenure as Town
Planner continued to have their Gravel Permits renewed by the Somers Zoning

Commission utilizing the same permitting procedures that were in place duting the time [
was Town Planner,




13. L am aware of examples of carth excavation allowed by the Town of Somers that
involved excavation or removal of more than 1,000 cubic yards of material on the lot or
parcel that were not required 1o obtain Special Use Permits pursuant to § 214-67, because
they were not gravel mining operations.

14. T have reviewed the Legal Opinion dated February 11, 2020, prepared by the Somers
Town Attorney relative to §§ 214-4, 38, 66, 67, 68, 98 of the Somers Zoning Regulations.

I5. During my tenure as Town Plannet, neither the Somers Town Attorney, the Land Use
Staff nor the Somers Zoning Commission ever applied the sections of Article X11 in the
manner or situation expressed in the February 11, 2020 Legal Opinion.

16. In the 22 years I served as Town Planner, [ was also familiar with § 214-68 E of the
Somers Zoning Regulations.

17. In the 22 years T was Town Planner, I was aware of more than 40 subdivisions
approved by the Town of Somers Planning Commission.

18. None of the subdivisions the Planning Commission approved in the 22 years | was
Town Planner were required to obtain Special Use Permits from the Somers Zoning
Commission for earth products, excavation, removal, or filling pursuant to any provision
of the Somers Zoning and Subdivision Regulations, including §§ 214-67 & 68 E of the
Zoning Regulations.

19. In my experience in Somers and elsewhere, 1,000 cubic yards is not a large volume ol
material to be excavated, removed, and filled for an average lot in connection with the
construction and landscaping work typically involved in most subdivisions, especially if’
the subdivision plan included the construction of a road,

20. In the 22 years [ was the Town Planner, the Somers Planning Commission never
required any developer of a subdivision it approved to obtain a variance lrom the Zoning
Board of Appeals to excavate, remove, or fill on a lot for any amount of rock and soil
under any provision of the Somers Zoning Regulations, including §§ 214-68 E, where the
material was retained on site.

21. The construction of many of the subdivisions approved by the Town of Somers
Planning Commission in the 22 years § was Town Planner involved the excavafion,
removal, and filling of substantially more than 1,000 cubic yards of material.

22. I necessary, [ can provide a much more detailed Affidavit specifying:

a. Names of subdivisions

b. Names of developers

c. Names of parcels of property
d. Names of surveyors

e. Names of engineers

L]




. Names of attorneys

g. Names of town officials

h. Names of subdivisions where blasting was done

1. Calculations of cubic yards of rocks and soil excavated, removed, and filied in

the 40, more or less, subdivisions approved by the Somers Planning
Commission in the 22 years tha[I was Town Planner.

Patrice Carson

STATE OF CONNECTICUT)

) ss. Somers April 24,2020
COUNTY OF TOLLAND )

On this the 24"™ day of April, 2020, before me, John H. Parks, the undersigned
officer, personally appeared, Patrice Carson , known to me to be the person who

subscribed to the within instrument and acknowled&,ed that she execuled the same for the
purposes therein < conlamed

In wilness whercot'l hereunto set my hand.

John I, E?lks{/ (

Commissioner of\the bupeuot Court




STATE OF CONNECTICUT )
COUNTY OF TOLLAND ) ss.
TOWN OF SOMERS ) APRIL 29, 2020

COMES NOW James E. Ussery, Jr., being [irst duly sworn, under vath, and states that
the following information is within his personal knowledge and belief:

I. Tam a Land Surveyor licensed to practice in the State of Connecticut since 1987.
2. My resumie includes the following:

AAS, Paul Smiths Coliege 1973, Forestry/Land Surveying

Licensed Land Surveyor State of Comnecticut

Member National Society of Professional Surveyors

Tolland County Divector, Connceticut Association of Land Surveyors

3. Tam a member of 1. R. Russa & Associates, LLC, which is a firm that employs Land
Surveyors and Professional Engincers, with an office Jocated at 1 Shoham Road, Suile 3
in East Windsor, Connecticut.

4. Part of my work as o Land Surveyor involves representing land owners involved in «
variety of land use projects before various land use conunissions, including but not
limited to, Zoning Commissions, Plauning Commissions, Planning and Zoning
Commissions, and Intand Wetands and Watercourse Commissions in Towns throughout
the State of Connecticut.

3. Part of my work representing land owners before various land use commissions in
Tawns throughow the State of Conneeticut requires me to become famitiar with both
local tand use regulations as well as a number of state statutes ancd regulations governing
Jand use in the State of Connecticut.

6. My work on Jand use projects in various Connecticut Towns requires reading and
discussing with the staff of that Town’s Land Use Staff and sometimes the Town's
Alorney the application of the Town’s Subdivision and Zoning Regulations regarding
my client’s praposed uses of their land in those towns.

7. During my career, Uhave represented land owners in the Town of Somers belore the
Town of Somers’ Zoning Commission, Planning Commissions, and Couservation
Convmission serving as the Inland Wetlands and Watercowrse Commission on a regular
basis since 1988.




8. Amongst other land use projects, over the years, | have represented Jand owners in the
Town of Somets in both applications for subdivisions as well as applications for Special
Use Permits for Earth Removal and I iHing pursuant to ARTICLE X1 of ihe Somers
Zoning Regulations, §§ 214-66 to 214-76.

9. As with Tand use projects in any of the Towns T work in, with my Town of Somers land
use projects, over the vears, I have discussed the land use projects | have worked on with
the Land Use Staff in the Town of Somers.

10. While working on Special Use Permit Applications for Earth Removal and Fitling
pursuant 1o ARTICLE XII of the Somers Zoning Regulations, §§ 214-66 to 214-76.

the Stalf of the Somers Land Use Depariment as well a3 the members of the Somers
Zoning Comumission referred to Special Use Permits issued pursuant § 214-67 as Gravel
Permits and in my experience, that was the onl y time that section of the Somers Zoning
Regulations has ever been used.

FE o the Town of Somers, Gravel Permils need 1o be renewed every year.

E2. One of the Gravel Permit applications that iy Tivm worked on was the Wood Gravel
Permit, which was approved by the Somers Zoning Commission under the Earth
Removal and Filling provisions of the Somers Zoning Regulations in 1988,

L3. My firm has continued to represent the Wood Gravel operation since it was approved
in 1988, which means my firm has been before the Somers Zoning Comumission every
year sinec 1988, that is 32 times.

UL I preparation for and attendance at all of those Somers Zoning Commission
meetings, the Somers Zoning Commission members as welf as the Staft of the Somers
Land Use Departnent has consistently veferred 10 both the original Special Use Permit
Applications for Earth Removal aud Filling pursuant to ARTICLE Xl of the Somers
Zoning Regulations, §§ 214-66 to 2)4-76, 15 well as al) of the rencwats under those
sections as Gravel Permits upplications and Gravel Permit renewals.

L3 Many times when the Town of Somers Zoning Commission would schedule the
renewal application for the Wood Gravel operation, il would schedule e renewal
applications for the other gravel operations located in the Town of Somers for the samc
night. As a result, when I appeared before the Zoning Commission for my clien(’s
repewals, [ witnessed the way the Zoning Commission handled all ol the other gravel
operations in the Town of Somers. The Somers Zoning Commission and Land Use Staff
handled the other local gravel aperations in the same manner they handled the Wood
Gravel Permits and Renewals thereof,

16. [am aware of examples of carth excavation allowed by the Town of Somers that
nvolved excavation or removal of more than 1,000 cubie yards of material ou the lot or
parcel that were not required to obtain Special Use Permits pursuant to § 214-67, because
they were not gravel mining operations.

o




17. 1 have reviewed the Legal Opinion dated F cbruary 11, 2020, prepared by the Somers
town Attorney relative to §§ 2144, 38, 66. 67, 68, 98 of the Somers Zoning Repulations.

18. The Town ol Somers has had the same Town Attorney since the early {990%s.

19. Tn all of my work representing land owners in the Town of Samers concerning Barth
Removal and Filling under the Somers Zoning Regulations, neither the Somers Town
Attorney, the Land Use Staff nor the Somers Zonin g Commission ever applied the
scetions of Articke X1 in the manner or situation expressed in the February 13, 2020
Legal Opinion.

20. In the 32 years [ have worked representing land owners in the Town of Somers
concerning subdivisions of their Jand, § was also familiar with § 214-68 E of the Somurs
Zoning Regulations.

21 In the 32 years | represented tand owners in the Town of Somers cancerning the
subdivision of their land, [ was aware of numerous subdivisions approved by the Town of
Somers Planning Commission.

22 As far as T am aware none of the subdivisions the Planwing Comumission approved in
the 32 years 1 have represented fand owners i the Town of Somers concerning
subdivisions of their land were required to obtain Special Use Permits from the Somers
Zoning Commission for earlh products, excavalion, removal, or filling pursnant to any
provision of the Somers Zoning and Subdivision Regulations, including §§ 214-67 & 68
IZ of the Zoning Regulations.

23. Tn my experience in Somers and elsewhere, 1,000 cubic yards is not a farge volume of
material to be excavated, removed, and filled for an average lotin connection with the
construetion and bandscaping work typicatly involved in most subdivisions, especially if
the subdivision plan included the consiruction of a road.

24 Tn the 32 years | have represented land owners in the Town of Somers coneerning the
subdivision of their land., the Somers Planuing Conymission has never required any of my
developer clients of a subdivision it approved to obeain a variance from the Zoning Board
of Appeals o excavate, remove, or 1ilk on a lot for any amount of rock and soil under any
provision of the Somers Zoning Regulations, including §§ 214-68 E, where the malerial
was retained on site.

25. The construction of many of the subdivisions approved by the Town of Somers
Planning Commission in the 32 years [ represented land owners in the Town of Somers
concerning the subdivision of their Jand involved the excavation, removal, and filling of
substantially more than 1,000 cubic yards of material.
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20, Wnecessary, | can provide a nuich more detailed Affidavit specifying:

Names of subdivisions

Names of developers

Names of parcels of property

d. Names of swveyors

Names of engipeers

1. Names of attomneys

8. Names of town officials

h. Names of subdivisions where blasting was done

. Caleulations of cubic yards of rocks and soit excavated, removed, and fiHed in
the subdivisions I have been involved in over the 32 years 1 have represented
land owners in the Town of Somors concerning the sabdivision of their lane.

(5-7‘ v ’I/ /
AL A (LTINS
/ [Tames E. Ussery, Ir. (/) v
STATE OF CONNECT ICUTY

) ss. Somers Aprid 29, 2020
COUNTY OF TOLLAND )

o T e
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On this the 29" day of Aprid, 2020, before me, John M. Yarks, the undersigned
otficer, personally appeared, James E. Ussery, Jr., knowa to me o be the person who
subscribed to the within instrument and acknowledged that she executed the same for the
purposes thergin contained.

I wilness "\-\vhercoi’l hereunto set my hand.
1

' -
Conmu?i}noner of the Superior Court




